UNITED STATES OFFICE OF PERSONNEL MANAGEMENT

Guidance for
Shutdown Furloughs




Overview

The US. Office d Personnel Managenent (OPM) has pepared humanresaurces giidance for
agenges and eanployees on dwutdown furloughs(also caled emergeng furloughg. A shutdown
furlough ocurs when there is alapse in annud approptiations Shutdown furloughscan occur at
the beginning ofafiscd year, if no fundshave been gopropiated for that year, or upon
expiration ofa @ntinuing resoluton, if anew continuing resoluion orappropiationslaw is not
passed

In ashutdown furlough, & afeded agengy would have to shut down any ectivities funded by
annud appropiations that are ot exceged by law. Typicdly, an agengy will have very little to
no lead time to plan and implement a shutdown furlough.

NOTE: This guidane gpplies 1o activities hat are funded by aanud appropiations Some
ageny fundionshave dterndive funding sources and, & aresult, are notdiredly affeded by a
lapse n annud appropiiations Employees paeforming thos fundionswill generaly contnueto
be govaned by henomal pay, leare, and ather civil sewvice ules.Agendes shout conault with
thar legd coungl if they have further questionsconcerning this distinction. Employees shoutl
consult with their Human Resaurcesoffi ce
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NOTE: Certain Qs and As in this doaument, “Guidane for Shutdown Furloughs” assume
coverage unde provisionsof law or regulation ecified in the given Qand A. To the etent tha
a marticular enployeeis not covered by thog specified provisions theguidane in theQ and A
may not begpplicable.

A.

1.

General

What is a furlough?

A. A furlough s the pladng of an employee in atemporary nonduy, nonpg status because
of lack of work or funds or other nordisciplinary reasms.

What is a shutdown furlough and why is a shutdown furlough necessary?

A. In the evat that fundsare notavalable through an gopropiiationslaw or continuing
resoluion, a“shutdown” furlough ocurs. A shutdown furlough B necessary when an geng
no longe has the necessary fundsto opeate and mus shut down those activities which ae
not excepted pursuant to the Antideficiency Act (31 U.S.C. 13411342) (Seeguidane from
the Office of Management and Budge (OMB) and the Departmernt of Justice (DOJ) for
further information on gpropiation netters.)

Employee Coverage

. Who are “exceped’ employees?

A. In the ontext of shutdown furloughs the term “excepted” is wsedto refer to enployees
who ae fundel through aanud appropiiationswho ae nonghdessexcepted from the
furlough beause they are paforming work tha, by law, may continueto bepeaformed
during alapse in gopropiiations Excepted employees indudeemployees who ae paforming
emergeng work involving the safety of human life or the protedion of propeaty or
performing certain other types of exaepted work. Ageng legd coungls, working with senior
agencymanagprs, determine which employees are designaed to behandling “excepted” and
“non-exceped fundions See hitps//www.opmgoviolicy-daa-oversight/pay-
leave/furloughguidane#ud =Shutdown-Furloughfor copies of OMB and DOJ isslarces,
which provide guidance o the applicaion d these citeria.

(Note: Presidential gppointees who ae notcovered by heleave sysemin 5 U.S.C. chapter
63 are rot “excefed’ as dscussedalove. However, they are not sibjed to furlough beause
their salary is an oligation incurred by heyear, withoutconsderation of hours of duty
required, 0 they cannotbeplacal in anonduy, nonpy status)



la.Tothe exent that agencies reedemployees b be avail able to help process lBrm 931s,
Request for Wage and Separation | nformation, or other request from State
unemploymernt offices,can agencies exept employees viho are furl oughed due to the
lapse in annual appropriations to asgst with this?

A. Yes. Agenges can except employees who harve previoudy been furloughed dudo the
lapse in annud appropiiationsin order to come back into work to asgst with processng
Form 931sand ohe related unamployment issues. It is up © thediscretion ofthe ageng to
identify which employees and the number of employees that are needed to be caled back
into work for this pupo<.

2. Are dl employees vino qualify as “emergency employees”for the purpose d weaher
emergencies casidered to be “excepted employees”for the purpose of a shutdown
furlough?

A. Not necessaly. “Emergencyenployee$ are thoe employees who mus report for work
in emergenq Stuaions—e.g., vere weaher conditions ar pollution, pover fail ures,
interruption of publc trangoortation, and ohe stuaionsin which sgnificant nunbers of
enmployees ag everted from reporting for work or which require agences to dose dl or
part of their activities. Emergencyenployees ag ot auomatcaly deened exceped
employees for purposes of shutdown furloughs Eachagency must determine which
enployees ag exceped enployees lasedon the law.

3. Who are “exempt” employees?

A. Employees ae “exermpt” from furlough f they are notaffeded by alapsein
approptiations This indudes employees who ae notfunded by annudly appropiated funds
Employees paforming thos fundionswill generally continueto begovened by the nomal
pay, leawe, ard ather civil sewice wules.

4. What about employees who are neither “exceped’ nor “ exempt” ?

A. Employees who ae fundeal through aanud appropiiationsbut are notdesignaed as exapted
are bared from working duing ashutdown, except to paform minimal activities as necessary to
execute an odely sugpenson ofageng opeaationsrelated to nonexcefgedactvities.These
employees will befurloughel.

5. How will employees be notified whether they havebeen designated to be handling
“exceped’ functionsor not?

A. Each ggeng will deerminethe method and iming of notifying employees of whether
they have beendesignated as arexceged enployee.



6. Why are leave-exempt Presidential appointees not subjea to furlough?

A. Individuds appointed by he President, with or without Senae confirmation, who ae not
coveed by heleare sydem in 5 U.S.C. chagpter 63, oran equivalent formal leave sysem, ae
not subjea to furlough. An exemption from the chaper 63 leawe systemmay be basedon

5 U.S.C. 6301@)(x) or (xi). (Seedso OPM regulationsat 5 CFR 630.211.)These éawe-
exempt Presdertial agpointees ag ot subjectto furlougls kecase tey are cansideredto be
entitled to he pay of thar offices solely by virtue of ther status as an officer, rather than by
virtue of the hours they work. In other words, their compensation is atached to heir office
and, by neessary implicaion ofthe President’ s authority to gopoint such employees, their
service unde such an @pointment credes budgeary obligationswithoutthe need for
additional statutory authorization. Based on opnionsof the Office of Legd Counsl,
Depatment of Judice the Antideficiency Act prohibition on eceaing abudgeary obligation
before an gopropiation is madeis not gpplicable if the obligaion is otherwise “authorized by
law.” (See31 US.C. 1341 ad 36 . OL.C. 1, April 8, 2011, &
http://www.justice.gov/sites/default/files/dc/opinions/201 1/04/31/wh-offr s-exempt-from-

leave 0.pdf)

A leawe-exempt Presidential gppointeecannotbeplaced on nondut status Thus the
appointeés pay @notbereduced based on phcanent in nonduy status induding via the
medhanism of afurlough. As explained above aleare-exenpt Presidertial appointee
entitl ed to he established pay of the postion baed on he holding of the office, not on he
hours of duty.

Presdertial agpointees vino are covered by the chaper 63 leawe systemare rot consideredto
be ernitledto pay basedsdely ontheir status as dficers; thus, these ndividuals ae sujectto
furloughin the sane mamer as dher Federal enmployees.(See 5U.S.C. 5508.)Any
Presdential agpointee who is a nenber of the Snor Execuive Swvice SES) or in a semnor
level (SL/ST) postion pad unde 5 U.S.C. 5376 & notexempt from the chpter 63 leave
system (unless spcificaly desgnated for exermption uncer5 U.S.C. 6301@)(xi) and 5 GFR
630.211) All SES ard SL/ST enployees coered by the chaper 63 leawe systemare suject
to furlough on lhe same basis as other employees. (The furlough d carerSES members is
subjed to the procedures in 5 GFR 359, sibpat H, and thefurlough ofSL/ST employees is
subjed to the procedures in 5 GFR 752, sibpat D, or5 CFR pat 351, & applicable.)

While employees may be subjea to furlough, he aplicable procedures depend on hetype
of employee in question. For exanple, all Presdertial appointees ag excluded from the
adverse action procedures in 5 U.S.C. chgpter 75, baed on 5 US.C. 7511p)(1) and 3). In
addition, Residential gppointees subjed to Senate confirmation ae exduded from redudion
in force procedures, based on 5 &R 351.2026). If a Resdertial agointee 5 sibjectto
furlough butnot sibjed to advese action orredudion in force procedures, the ageng should
follow any administrative procedures required by any gpplicable internd pesonné policies.



Note: A former careerSenor Execuive Sivice SES) apointee who receves a Pesdertial
appointment tha would nomally convey an exemption from the leave sysem may be
eligible to ded to retain ES leave benefits unde 5 U.S.C. 3392€). If SES leawe kerefits ae
so deded, such aPresidential appointeewould besubjed to furlough unde5 CFR 359,
subpat H.

. Working during Furlough

. May an employeevolunteerto do hisor her job on a napay basis during a shutdown
furlough?

A. No. Unless otherwise authorized by law, an @eng may notaccept the voluntary services
of an employee. (See31 US.C. 1342))

. What happens to employees scheduled for training during a shutdown furlough?

A. Employees who are reither exceged nor exenpt ard are scleduled for training duing a
shutdown furlough nug beplaced in afurlough satusand ordered notto atend the
scheduled training.

. May employees tke aher jobs while an furl ough?

A. While on furlough, & individud remains an employee of the Federal Government.
Therefore, executive lranchwide sandards of ethicd condud and rules regarding ouside
employment continueto goply when an individud is furloughel (specificdly, the exeutive
branch-wide sandads of ethicd condud (the sandards), a 5 CFR pat 2635) In addition,
there ae specific sttutes which prohibit cettain ouside acivities,ard agency-specific
supplemental rules that require prior goprovd of, and ssmetimes prohibit, ouside
employment. Therefore, before engaging in ouside anployment, employees shoutl review
these equlations ard then consut their agencyetics dficial to lean if there ae ary agency
specific suppemental rules govening the enployee.

. If an employee receves atemporary appointment in another agency while furloughed,
what happens to hisher benefits (eg., retirement, hedth berefits, life insurance,leave)?

A. Retiremert, heath berefits, ard life insurance ae hardled as f the enployee hadacually
trarsferredto the rew agency Leawe kalances ae transferedas f the enployee hadacually
trarsferred (See Comptroller General opinion B-167975, $ptember 1, 1970.)



5. How should an agency determine the number of furl ough hours for alternative work
schedule (AWS) employees during a shutdown furlough? Can an employee rescledule a
non-wor kday that occurred during the furlough?

A. Employees are furloughel based on he nunmber of hours they are scheduled to work on
the days for which there is a shutdown furlough. Each ageng tha has an AWS program
should have apolicy specifying howflexible and cmpressed work schedules must be
established and when they may bechanged. Normally, swch schedules ae esaldishedin
advance of the pay peiod involved. Unde such apolicy, an AWS nonworkday scheduled to
occur duiing ashutdown furlough $ould notbechanged dter the pay peiod beayins

5a.What happens to employees on detail during a shutdown furlough?

A. Detail ed employees remain officially assgned to ther pemanent postionsduring the
detail. During ashutdown furlough, @d ageng will deermine the status of thar employees
on deail within the ageng or to another ageng. Home and recaving agenées shoutl
caefully consult about what activities are appropriate for a detailee to perform during a
fundng lapse b ersure that the actvities ae cansisert with the reasmswhy the ageng
desgnatedthemas “exeped”

6. How are persannel work ing for Federal agencies inder mobility agreements pursuant
to the Intergovernmental Persannel Act (IPA) treated in a shutdown furl ough?

A. The specific authority for furloughing pesonnd who ae working unde mobility
agreements pursuant to the IPA, @ther inddethe Federal Government or with other
organizaions will dgpend upon he naure of individud agreements the satus of the
appointments, and/or the funding arangementsfor the assynmerts. As a greral rule, the
following pindples are agpplicable in degermining whether to furlough pesonnd on IPA
mobility assgnments:

e Personnd from nonfederal organizaionson gpointments b the Federal Government
are subjed to furlough n thesame mamer as dher enployees.

e Personnd on ddail to Federal agenges from non+ederal organizaionsmay continue
working, piovided tha the nonfederal organzaions pay the total costs of the detail.

e Persmnel on cktai to Federal agercies fom non+ecderal organizaions that share part of
the cts d the deail may continueto work if the Federal portion ofthe g was
obligated from prior appropriations at the time of the IPA mohility agreements. In the
event that afurlough tkes placeduring atime for which no undsare appropiated, the
assgnment shoutl beterminated.

e Personnd on deail to Federal agences from non+federal organizaionstha do notpay or
share the costs d the cetal are supjectto furloughin the sane mamer as daher
employees.



. Pay

. Will excepted employees be paid for performing work during a shutdown furlough? If
so, when will excepted employees receie sich payments?

A. Agencies will in cur obligationsto pay for services paformed by excepted employees
during alapse in gopropiiations and those employees will be pad after Congess jasses amh
the President sgnsa new appropiiation orcontinuing resoluion.

(Note: Presidential gppointees who ae notcovered by heleave sysemin 5 U.S.C. chapter
63 ae not subjed to furlough, butare dso bared fromreceving pa during alapse in
approptiations These Pesdertial agpointees vill be paid after Congess asses atthe
Presdert signs a rew appropiiation orcontinuing resoluion.)

. Will employees who are furloughed ge paid?

A. Congresswill deerminewhether furloughel employees receve pay for the furlough
period.

. Will employees receie apaycheck for hours worked prior to alapse n appropriations?

A. Undea Office of Management and Budge (OMB) guidan@ issued in 1980 bdow),
enployees vill receve this paycheck Although he payroll for thelast pay period bdore the
lapse will beprocessed poentially during apeiod of furlough, he minimum nunber of
payroll saff necessary for this processwill be exaepted from furlough r the minimum time
required to isauethe cheks, induding dhecks for thelast pay period bdore thelapse. This
guidane can befound n OMB’s Augug 28, 1980Bulletin No. 80414, $hutdown of Ageny
OperationsUpon Filure by the Congress b Enact Appropiiations paagraph 3.b.()
(Appropriationsand fund9. OMB has eviewed ard concurs in this arswer.

. When an employeés pay is insufficient to permit all deductions to be made because a
shutdown furl ough occurs in the middle d a pay period and the enployee receves a
partial payched, what is the order of withholding precedence?

A. Agencaes will follow the guidane on the order of precadene for gpplying deludions
fromthe pay of its civilian employees when gross pay is inaufficient to cove al authorized
dedudionsfound a https//www.chcocgov/icontent/ppm2008901-order-preceadnce-when-
gross-pay-not-suficien-permit-all-dedudions

. May an excepted enployee L& permitted to ean premium pay (e.g., oveétime pay,
Sunday premium pay, night pay, avalability pay) during the furlough period?

A. Y es.Excepted employees who nmed the @nditionsfor overtime pay, Sunday premium
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pay, night pay, avail ability pay and oher premium paymentswill beentitled to payment
in accadance with applicalde ules,subjectto ary relevant payment limitations.
Premium pay may beearned butcannotbe pad unil Congresspasses and the President
signsanew gppropiiation orcontinuing resoluion.

. Performance Awards and Within-Grade Increases

. If agency performance management policies and practices reqire the payment of
performance avards to employees,can the paymert be delayed until after the shutdown
furlough?

A. Yes.Neither law nor regulation requires agencies to pay peformance awards ganed
unde 5 U.S.C. chapters 43 and 45 aad 5 PR 451.1044)(3). If agencyperformarnce
managmert pdicies anl pracices equire the paymert of performance avards, agercies
may dday payment untl after the furlough when funds ae awilabe.

. Are agencies required to pay performance avards to Senior Execuive Srvice SES)
career appointees during a shutdown furlough?

A. No. The gplicable law (5 U.S.C. 5384)and regulation 6 CFR 534.405)do notspecify
when an SES paformance award mug be pad to acarea appointeg nordo they provide a
basis b pay awvardswhen no gpropiated fundsare aval able for that pumpose. Therefore, if a
shutdown furlough ntervenes, an @eng may deer payment of SES peformance awards
until after the furlough, when fundsare aval able.

. May agencies deny or delay within-grade a stepincreases br General Schedule and
Federal Wage System employees during a shutdown furlough?

A. It dgpendson howlong he shutdown furlough bsts. Within-grade and stepincreasesdr
Gereral Schedile (GS) ard Federal Wage S/stemenployees ag¢ avarded onthe basks o
length of service and individud peaformance. Such increases may notbe daied or ddayed
sdely because of lack of funds However, extended peiodsof nonpy satus (e.g., beause of
afurlough pr lack of fund9 may affed thetiming of such increaseskor exanple, aGS
employee in g€eps1, 2, or3 of the grade who is furloughel an ggregae of more than 2
workweeks during thewaiting peiod would have his or he within-grade increase dlayedby
at least afull pay peiod. See5 CFR 531.4060).)



F. Leave and Other Time Off

1. May anemployee not excepted from the furlough take previously approved paid time
off (e.g., amual, sck, court, military leave, or leavefor bone marrow/organ donor
leave, or compensatory time off, including religious compensatory time off) during a
shutdown furlough?

A. No. All pad time off duing ashutdown furlough peiod mus becanceled because the
requirement to furlough sipesedes leave and oher pad time off rights. The Antideficiency
Act (31 U.S.C. 1341 ¢ seq.) does not dl ow authorization of any expenditure or obligaion
before an gopropiation is made, unlkessauthorized by law. Paid time df creaks a @l to the
Government tha is notauthorized by the Act. Therefore, agercies ae instructed that during a
shutdown furlough, #d pad time off mug be canceled.

2. May an exceped employee ke previously approved paid time df or be ganted new
requests for paid time off during a shutdown furlough?

A. No. When an ecepted employee is notworking ornot peforming excepted activities in
compliance with the Antideficiency Act, heor she @nnotbein a py satus Excepted
enployees nust be ether performing exceged activities or furloughel duing any dsence
fromwork. The furlough nus bedoamented by afurlough noice If an exegedenployee
refuses o report for work after beéng odered to do ®, heor shewill beconddered to be
absent withoutleare (AWOL) and will be subjed to any consequences that may follow from
beng AWOL.

2a. Are excepted employees dowed to have intermittent unpaid abserces fom work
during a shutdown furlough?

A. As gated in Question F.2., excepted employees are not digible to take any kind of pad
time off (e.g., aanud leave, Sck leave, compensatory time off, credit hours, or exaused
alserce) In addition, excepted employees may notbeplacal in leave withoutpay (LWOP)
status. (SeeQuestion F7. for specific guidanae on anployees scheduled to ke unsheduled
leawe under the Famly ard Medcal Leawe Act.) However, if an excepted employee needsto
be absent from work for brief or intermittent periods, agercies ae encaragedto explore the
use of workplaceflexibilitie s such as alemative work schedules aml telework (subjectto
applicade laws, regqulations, agencypdicies,ard cdlecive bargaining ageenerts) to
accaonmodate this enployee’s reedto be alsert. If use of workplace flexibilitie sis nat
approptate for your stuation, excepted employees mug befurloughel for any brief or
intermittent unpad asence. (SeeQuestion F.2b. for guidan@ on employees tha mug be
furloughel duing an gpproved dsence from work. Also s2e Sample Notice of Furlough
During Intermittent Absences o Excepted Employee.)



2b. If an agency is willi ng to approve brief or intermittent unpaid abserces fom work for
an excepted employee and use d work place fiexibilities 5 not appropri ate, does he
excepted enployee have to be pacedin afurlough satus for these brief or inter mittent
unpaid absences?

A. Yes.When excepted employees are absent from work they mug befurlougheal. These
periodsof time mus be doaumented by ashutdown furlough noice with goplicable appeal
rights. Any ime whenan exepedenployee b alsern from work is ime the enployee b in
afurlough satus, and this mus be propaly doawmented by ashutdown furlough noice tha
spells aut whatever appealrights ae applicale.

Oneopton would befor the ageng to isaue afurlough noice for the period oftime when the
enployee wil be alsen, ard thenrecal the enployee whenthe enployee 5 ance a@in
availade to come o work ard perform excepted acivities.

Anothe option, which may beeasier to administer for an employee who will have multiple
brief intermittent absences ove apeaiod oftime, would befor the ageng to issue amodified
shutdown furlough noice, which dates tha the enployee is excepted from furlough except
for those peiodsof time they are notworking butwould otherwise be scheduled to work.
(See Sample Notice of Furlough During Intermittent Absences to Excepted Employee.) The
periodsof time an employee is notworking $iould belisted and dealy identified in the
modified shutdown furlough noice. Aswith any modified furlough noice, agenges shoutl
isste sich natices as san as pacicale.

The @ovetwo opionsare exanples of two goproaches b consder to ensure gppropiiate
procedural rights are provided to furlougheal employees. If you electto pusue analtemative
approach in providing afurlough noiceto excepted employees gpproved to beabsent from
work for brief or intermittent absences, agency officials shoud consult with their General
Coungl to ensure gppropiiate procedural rights are provided to furloughal employees.

3. May an employee work during the furl ough period to accumulate religious
compensaory time df hours for religious doservances?

A. An employee who is not “excepted” may notwork during the furlough peiod, even to

acciue religious canpensabry time. However, an excepted employee may work additiond
hours for religiouspurmposes if the anployee is paforming excepted ectivities, though he

employee may notuse those hours untl after thelapse in gopropiationsis ove.

4. If an employeeis scheduled to take approved unpaid leave during a shutdown furlough,
should the agency provide the employeewith a furlough notice?

A. It degpends If the enployee is not expected to work during the furlough peiod (.g., al-
yearperiod d leawe withou pay to accanpary a nilitary spouse wverseas)thenaggercies ae

9



7a.

not required to provide the anployee with afurlough noice If, however, the enployee is
scheduled to return from unpad leave to Federal serviceduring the furlough peiod, he
employee shout beprovided with afurlough noice (eff edive on the dae of scheduled
return), unless he anployee is expected to beat work paforming an excepted ectivity.

If an employeeis scheduled to take unpaid leave under the Family and Medica Leave
Act (FMLA) during a shutdown furlough, should the agency provide the employeewith
a furlough notice?

A. It degpends If the enployee is not expected to work during the furlough peiod (.g., a
employee who ha jud given birth and ha requesed 12 weeks d unpaid leawe (eawe
withoutpay (LWOP)) unde the FMLA), the ageng is notrequired to provide the enployee
with afurlough noice If, however, the enployee is scheduled to return from LWOP to
Federal serviceduring thefurlough peiod, he enployee shoud beprovided with afurlough
natice effecive m the date d scheduledreturn), uness he enployee s expectedto be at
work peforming an excepted activity. An employee on LWOP unde FMLA during a
shutdown furlough nay notlater subgitute pad time off for the days of LWOP.

Does LWOP unde FMLA that is scheduled to be taken during a shutdown furlough
period count toward the enployee’s 12-week FML A leave ertitlement?

A. No.

If an employee B scleduledto take paid leave or aher paid time off under FMLA
during a shutdown furlough, should the employeebe furloughed?

A. Yes.An employee mug beplacal in furlough $atusduring any pad time off scheduled to
betaken duiing alapse in gopropiations If an employee is scheduled to ke pad time off
unde FMLA during ashutdown furlough €ither continuousy or intermittently), the pad
time off mugt becanceled and the anployee mus befurloughel for any peiod duing which
paid time df was sclkeduled Thus any days of scheduled pad time df are documertedas
furlough das. Any previoudy scheduled days of unpad leave unde FMLA will continueto
be doaumented as LWOP. No days asodated with ashutdown furlough peiod will be
counted agangd an employee’s 12-week FMLA leawe enitlement.

What should an agency do if an excepted employee faces ML A-qualify ing
circumstances?

A. During alapse of appropiiations an enployee mug ether beworking (i.e., excepted from
furlough)or in anonpy status, as referenced in Question 7. An excepted employee may
facecircumstances tha would nomally qudify him or he for unpad leave unde FMLA.
The eamploying ayeng should dlow such an ecepted employee to beplaced in afurlough
status (a form of unpad leave) for gppropiiate periods congstent with his or he rights unde
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FMLA. Thefurlough peiodswould notcountagang thelimit of 12 weeks of unpad leave
during any 124month peiod.

8. Are employees viho are not excepted from the furl ough allowed to take paid leave a
other paid time df during periods when other employees ae performing work
necessgy for an orderly suspension of agency operations?

A. No. All pad leave or other pad time off is cancelled duling apeiod when alapsein
appropriationsis in effed. There is ro authority to obligae fundsfor pad time off duiing a
lap=e in gopropiiations Employees who ae notexaepted from the furlough ae alowed to
perform minimal acivities as acessar to execue anorderly suspersion d agency
operations related to nonexcepedacivities.Being on m@id leawe is rot anacivity necessar
to execute an ordely sugpenson ofageng opeations Agercies slould determine an a case
by-case lbsis wiether it is nrecessar to require enployees wo had beensclreduledto take
pad time off to report to duty to peform orderly suspenson ativities,

9. May an exceped employee ke permitted to ean compensaory time df and credit
hours (under flexible work schedules) during the shutdown period?

A. Yes.With agencg approvd, excepted employees may earn compensatory time off and/or
credit hours subject to requirements found n 5 U.S.C. 5543 ad 6120-61335 CFR 550.114,
551.531, ad pat 610, sibpat D; or other gpplicable authority. Eachagencyis respnsible
for gpproving the number of hours an excepted employee can work related to he
performance 6 exceped acivities.Employees will notbe pemitted to use earned
compensatory time off or credit hours during the shutdown peiod.

10.1f an employee has properly scheduled “useor-lose” annual leave before the strt of the
third biweely pay period prior to the erd of the leave year, but is unable to use soe
or all of the scheduled leave because d the furl ough, does the furlough constitute an
“exigency of the public business”that would permit an agency to restore the leave dter
the begnning o the new leave year?

A. Employees in this stuation should make eery effort to rescledule “useor-lose” annud
leawe for use lefore the erd of the curert leawe year However, if this isnot possible dueto a
lapse in gopropiiations ageny heads (or ther designees) are enmuraged to use thar
discretionay authority to restore any log annud leave by dgermining tha the enployee was
prevented from usng his or he leave because of an exigeng of the publc busness—
namely, the need to furlough enployees because of the lapse in gopropiiations
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11.1f an employee has properly scheduled use d “restored annual leave” that is due to
expire at the erd of the leave yea (because t is the erd of the 2yea restoration period)
but that leaveis cancded and log due to lapse of appropriations, may the employing
agency restore that leave agan?

A. Unfortunaely, no—unkssCongressenats legidation providing otherwise.There is
nothing in existing law or regulation that alows restared annuel leave © be resbreda secad
time. In fact the Gomptroller Gereral has cetermined that unusedresbred amual leave may
not berestored dter expiration ofthe 2-yearperiod. (SeeB-188993 Decanber 12, 1977.)

12. Does a shutdown furlough affed the accrual of annual leaveand sick leave?

A. If an employee is furloughe (i.e,, placead in nonpg status) for pat of abiweely pay
period, the enployee’s leawe accud will generally notbeaffeded for tha pay peiod.

Howe\er, the accunulation d nonpay status hours during a leawe yearcanaffectthe accual
of annud leave and sck leave over apeiod oftime. (See5 CGFR 630.208 ad Notes 1 and 2
bdow.) For example, when afull-time employee with an 80-hour biweekly tour of duty
acawmulates atotal of 80 hous of nonpa status from the beginning of the leave year (either
in onepay peaiod, orove the murse of severa pay peaiods, the enployee will notearn
annud and sck leave in the pay peaiod in which tha 80-houraccumulation is readed. If the
employee agan accumulates 80 hous of nonpg status, heor shewill agan notearn leavein
the pay peiod in which that newv 80-hourtotal is readed. At the end oftheleave year, any
acamulation of nonpa satus hours of less han 80 hous iszeroed outso that the
acamulation of nonpy status houss for the next leave year garts a zero.

For pat-time employees, therule blocking accrud of leave based on he acumulation of
nonpg satushours (5 CFR 630.208)does not gpply. Instead leawe accual for part-time
employees isprorated based on hous in a py gatusin each pay peiod;thus timein nonpg
status reduces kawe accual in eachpay period containing such time (5 CFR 630.303 ad

5 U.S.C. 6307)

Alsq, please see PM’ s factsheetonthe Effed of Extended Leave Without Pay (LWOP) (or
Other Nonpay Status) on Federal Benefits and Rograms, which ha a sedion entitled,
“A ccrual of amual ard sick leawe.”

Note 1: The temrm “nonpay status” refers o the peiod duing which an enployee is absent
from his or her tour of duty established for leare usage pumposes and receves no py for such
alserce.Furlough s onetype of nonpy satus

Note 2: Theterm “leave year” is ddfined as the peiod beginning onthe first day of the first
full biweekly pay peiod in acaenda year and endson the day immediately before the first
day of thefirst full biweekly pay peiod in thefollowing alenda year. (For exanple, for

employees on the sandad biweekly payroll cyde, the 2015leawe yearis Jamary 11, 2015,
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13.

through dnuay 9, 2016.)See faactsheetat hitp://www.opmgoviolicy-daa-oversight/pay-
leae/eae-administration/fad-sheesleawe-yearbeginning-and-ending-dates/)

Note 3: For full-time employees with an un@mmon tour of duty unde 5 CFR 630.210, lhe
acamulation imit used in gplying 5 G-R 630.208 $ the nunber of hours in the uncommon
tour of duty for abiweekly pay peiod.

How are employees affeded if, during a shutdown furlough, their Federal officeis
closed or announces achange in operating status due to an emergency, se\ere weaher
condition, natural disaster, and other incident causing disruption of agency operations?

A. Furlougredenployees vill nat be afeciedif their Federal office s closedor amources a
changein opeating satus during ashutdown furlough ad will remain in furlough satus.

Exempt employees are not affeded by ashutdown furlough ad will follow nomal
emergenq opeating pocedures.

Excepted employees will follow nommal emergend opeating piocedures during aFederal
office closure or changein opeating gatus, which may result in excepted employees beng
placel in furlough satusfor any hous of work not peformed. This is becawse diring a
shutdown furlough, exceped enployees nust be ether be performing excepted activities or
furloughal duing any #sence from work and may notbeplacel in an excusedalserce o
leave without pay (LWOP) status. Furlough ofan excepted employee mugt be doaumented
by ashutdown furlough notce with goplicable gpped rights. (See Sample Notice of Furlough
During Intermittent Absences to Excepted Employee.) Excepted employees who peform
work ona day their Federal office s closedduring ashutdown furloughwill be paid after
Congess jasses aththe Rresdert signs a rew agpropriatons kil .

. Holidays

Will an employee*exempt” from furlough be paid for a holiday that occurs during a
shutdown?

A. Employees are “exempt” from furlough f they are notaffeded by alapsein
approptiations As such, an “exempt” employee will be pad for aholiday according o the
nomal rules govening holdays.

Will furloughed employees be paid for a holiday that occurs during a shutdown
furlough?

A. Furlougheal employees will notreceve pay for aholiday tha occurs during ashutdown
furlough unéssauthorized by sibsequent legislation.
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. What is the status of an “excepted” employee who does not perform work on a holiday
that occurs during a shutdown furlough?

A. An “excepted” employee who does not paform work on aholiday mug beplaced in a
furlough s$atusfor the holiday and mus be provided written notice of the agencis decision
to furlough n accordane with the guidane in sdion P Procedures. This isbecause during
alapse of gppropiationsal affeded employees mug be (1) at work peforming excepted
adivities or (2) furloughed. This applies with respect to any peaiod oftime that is pat of an
affeded employee’' s regularly scheduled administrative workweek, induding aholiday. (See
Sample Notice of Furlough During Holiday to Excepted Employee Dueto alapse of
Appropiations)

. Will an “excepted” employee who does not work on a holiday that occurs during a
shutdown furlough be paid for the holiday?

A. No. An “excepted” employee who doe notwork on aholiday will beplaced in afurlough
status for the holiday and will notreceve pay for aholiday that occurs during ashutdown
furlough unéssauthorized by sibsequent legisation. See Sample Notice of Furlough
During Holiday to Excepted Employee Dueto alLapse of Appropiiations)

. Can an “excepted” employee voluntarily report to work on the holiday?

A. No. Eachagencymust determine which exceged acivities nust be perfformedona
holiday, and which employees are needed to peform those fundions Employees who ae not
otherwise needed to peform exaepted fundionson heholiday mug beplacel in furlough
statusfor that day.

. Can “exceped’ enployees [e required to perform work on a holiday that occurs
during a shutdown furlough?

A. Yes.Eachagencyis respnsible for determining which excepted acivities nust be
performed on aholiday in order to carry outfundionsrelated to such excepted activities.
Failure to report to duty on aholiday is no diferent than fail ure to report to work on any
other day (seeQuestion F2).

. What pay entitlements will accrue to an “excepted’ employee who performswork on a
holiday during a shutdown furlough?

A. The Federal Government will beobligated to pay an excepted employee who peforms
work on aholiday according to the nomrmal rules govening pa for work on aholiday. For
example, unde 5 U.S.C. 5546p), a corered enployee would receive his a herrate d basic
pay, plus holday premium pay & arate equd to the amployee’'s rate of basic pay. In
addition, if such an enployee paforms officially ordered or approved ovetime work on a
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holiday (i.e., work in excess 6 his a her basc non-overtime work requirement for that day),
the employee would receve ovetime pay (or compensatory time off) for that work. Of
course, an excepted employee cannotreceve payment for working on aholiday untl an
appropiiationsact or a ontinuing resoluion is enated. RHease note, holiday premium pay
and overtime pay are ot applicalde o cettain enployees,sich as leads d agercies anl
members d the Senor Execuive Sivice.

. How do the“in lieu of” holiday rules apply during a shutdown furlough?

A. When ashutdown furlough s notin dfed, dl full-time employees, induding thos on
flexible or compressed work schedules, are entitled to an ‘in lieu of’ holiday when aholiday
falls on anonworkday. OPM guidan@ on “in lieu of’ holidays can befoundat
http://www.opmgovholicy-daa-oversight/pay-leae/pay-administration/fad-
sheetg/holidays-work-schedulesand-pay/.

During ashutdown furlough, geeraly—

e Thenomal “in lieu of’ holiday rules apply to employees “exempt”’ from furlough.

e The ‘inlieu of’ holiday rules do notapply to furloughal employees (i.e., enployees do
not receve an‘in lieu of’ holiday if they are in afurlough $atus on aholiday).

e When sheduling holdays for “excepted” employees, the nomal “in lieu of’ holiday
rules apply. However, as explained in QuestionsG.4., G5., axd G6., ohewise exapted
enployees nust be furloughel on he “in lieu of’ holidays unkss hey are working.

. Bené€fits

. Will an employee catinue to be corered under the Federal Employees Health Benefits
(FEHB) program during a shutdown furlough if the agency is unable to make its
premium payments on time?

A. Yes. The enployee’'s FEHB coveragewill continueeven if an ageny does not make the
premium paymentson ime. Snce the enployee will bein anonypay status, the emollee
share of the FEHB premiumwill accumulate and bewithhdd from pay upon eturn to pay
status.

. What happensif an employeewants to ter minate Federal Employees Health Benefits
(FEHB) coveragewhile in a nonpay datus in order to avod the expense?

A. Unlike other types of nonpay satus employees in anonpay satusdueto alapse d
appropiations(shutdown furlough)will nothave the oppotunity to terminate a carcel
FEHB coverage.The enployee wil remain covered the emollee slare d the FEHB
premium will accumulate and bewithhdd from pay upon eturn to pay status
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. If an employeesubmitted a new application or a change to higher health insurance
plan (e.g.,because d a Qualifying Life Event) and the paperwork was not processeduy
the agency because d a shutdown furl ough, how would the enployee seelsenices @
coverage?

A. New enrollments or changes in enrollment dueto aQudifying Life Event do nottake
effed untl the enployee has been back in pay satusfor any pat of the prior pay period.

. Would alapsein appropriations alter the effective date of an FEHB Open Season
enrollment if an enrollment requestwas fully processedy an agency and submitted to
the health plan prior to the lapse?

A. No. The dfedive dae would gill bethefirst day of thefirst full pay period in Januay.

. What happensif agency employees respnsible for processing paper SF-2809 FEHB
Open Seasm enrollment request ae furl oughed?

A. Agercies wil have to determine whether thase enployees nay continue © process the
errollmert requess if alapse in gopropiiationsoccurs. If agencies condudetha they cannot
pending enrollment requests will notbe processed unil those employees return to pay satus

. What happensif an individual makes an FEHB Open Season enrollment change but the
agency did not process he requestbefore the furl ough?

A. Theindividud shoutl continueto use the old hedth plan unil heor shereturnsto pay
status and the errolimentin the new health planis processed

. If an errollee required hedthcare ater making an FEHB Open Seasn errollment
changethat wasnot processedefore a furl ough and receved coverage under the dd
hedth plan, will the new hedth plan be respnsible for the corerage receved once the
furloughis ove?

A. Yes.

. If afurlough delays processng o FEHB Open Seasn errollment changes,will the
enrollment be retroactive?

A. Yes.Per FEHB regulations, all Open Seasm errollmerts ard errollmen charges ae
effedive on hefirst day of thefirst full pay peiod in Januay.
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9. If an individual’s health plan isterminating participation in the FEHB Program at the
end of the current benefit year, and an Open Season enrollment change has not been
processed, what should the individual do in January?

A. If theindividud neads ®rvices urgently, heor she shoutl incur the expenses and file a
claim with the rew planonce he enmollmert change has keenprocessed

10.How will sameane know whether his a her FEHB errollment requestwas fully
procesed and sent to the new health plan?

A. If the individual receives anlD card, the emollmert in the rew planis efecive.If an ID
card is rot received, the emollmert has rot beenprocessed

11.How will sameane know if an electronic FEHB Open Seasa ernrollment change was
fully processe@

A. If anID cad is receved the enrollment in the rew planis efecive.If an ID card is nat
receved the emollment has rot yet beenprocessed

12.What happensto an individual not currently covered under the FEHB who deded to
enroll during Open Season if the enrollment has not been processedand will not be
processeduntil after the furl ough? Does this individual still h ave coverage with the
elected plan? If sq when?

A. Yes. Such an individud would have mverage beginning on hefirst day of thefirst full
pay peiod in Januay. Expenses incurred will bereimbursed by he plan one the enroliment
has keenprocessedWe suggest tha such individuds ensure they use the plan’s providers o
get the maximum bendfits. For fee-for-sewvice gars, checkthe heath plan's website for a list
of in-network providers.

13.What happens to an employee’s Federal Employees’'Group Life Insurance FEGLI)
Program coverageif furloughed?

A. Coverage ontinues for 12 onsative monthsin anonpy statuswithoutcog to the
employee or to the ageng. Neither the anployee nor the ageng incurs a debt duiing this
period of nonpy.

14.What happensto an employe€s Flexible Spending Account (FSAFEDS) coverage if
furloughed?

A. Payroll dedutionswill cease for any employee tha does notrecave pay. The anployee
remains enrolled in FSAFEDS, but€ligible hedlth care claims incurred duiing anonpay
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statuswill not be reimbursed urtil the employeereturns to a pay status and dlotments ae
swcesstlly resteirted The remaining allotments ae recatulated over the remaining pay
periodsto match the participant’s e edion anount

Eligible dgpendent care expenses incurred duiing anonpay status may bereimbursed up b
whatever balance s in the enployee’s ceperdert care accont—as bngas he exXperse
incurred duiing the non{pay status alows the employee (or spous if married) to work, look
for work or attend <hool full-time.

15. Will th e effectiv e date of my FSAFEDS enroliment be affected?
A. No.

16.What happensto an employeés Federal Long Term Care Insurance Program
(FLTCI P) coverageif furloughed?

A. Payroll dedutionswill cease for any employee tha does notreceve pay. Coverage will
continueso long & premiums are pad. If Long Temm Care Rartners does rot receve payment
for threeconseutive pay paiods they will begin to direct hill the enrollee. The enmollee
should pay premiums diredly billed to him/her on atimely basis o ensure continuaion of
coverage.

17.What happensto an employeés Federal EmployeesDental and Vision Insurance
Program (FEDVIP) coverage if furl oughed?

A. Payroll deductions will ceasedr ary enployee tha does notreceve pay. BENEFEDS
will gererate a hill to errollees or premiums whenno paymert is recevedfor two
consautive pay peiods The arolleeshout pay premiums diredly billed to him/her on a
timely basis o enaure continuaion of coverage

18. Will th e effectiv e date of my FEDVIP Open Season enrollment be affected?
A. No.

19.What is the effed of a shutdown furlough on Thrift Savings Plan (T SP) contributions,
investments, and loans?

A. Agendes and employees shoud refer to the TSP website or contad ther ageng
representative for information. Agencyrepresematives nay contactthe Federal Retirement
Thrift Investment Board & (202) 9421450 Pr additiond information.
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|. Employee Assistance

1. Are employees entitled to unemployment compensation while on furlough?

A. It is posible that furloughel employees may become digible for unamployment
compensation. Sate unemployment compensation requirements differ. Some Sates
require a Tweek waiting peiod bdore an individud qudifies for payments In general,
thelaw of the State in which an enployee’s last official duty sation in Federal civilian
sewrice was bcaedwill be the Sate law that determines elgibility for unamployment
insuance beefits. (See he Departmert of Labor website “Unemployment Compensation
for Federal Employees”at
http://workforceseaurity.doleta.goviunemploy/unemcomp.asp.) Agercies @ enployees
shoud submit questions to the appropriate State (or District of Columbia) office. The
Department of Labor’s website provides links to individual Stateoffices at
http://www.servicelocator.org/OWSL inks.asp. A list of Federal Identification Codes
(FIC) needed for unemployment compensation gplicaionscan befound hee
http://www.dol.govidol/shutdown/FIC chat.pdf.
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. Can | takea TSP ban while I’m furloughed?

A. Agendes and employees shoud refer to the TSP website or contad ther ageng
representative for information. Agencyrepresematives nay contactthe Federal Retirement
Thrift Investment Board a (202) 9421450 br additiond information.

. What resaurces ae available if a Federal employee reeds financial assstance during a
government shutdown?

A. Some agencyenployee assitance pograms (EAP) indudefinandal conaultation
sewices.In adition, enployees may want to contad ther finangal ingitution, aedit union
or lean aoutthar optonsthrough he Thrift SavingsPlan (www.tsp.goy).

. How will Federal employees &cess Eployee Assstance Rogram (EAP) senvces n the
event of a government shutdown?

A. EAP services can behdpful in providing onfidential counsling and oaching with
experierced licersedcounsebrs—induding legd and finandal conaultation. Federal
enployees ag advised to contad thar ageng’s EAP office b determine whether sewvices
will be awailade in the evem of a lapse n appropiiations Many Federal agencyEAPs ae
sewvicedby Federal Occypational Hedth (FOH), adivision of HHS. Employees who know
their agencyuses IOH as a povider may contacttheir toll freeEAP phonenunber
(800)2220364 TTY (888 2627848)to find outhowto accessEAP services during alapse
in gppropiiations

. Service Qedit for Various Purposes

. Is furlough or | eave without pay (LWOP) considered a break in sernvice?

A. No. Both mean the employee is in anonpg, nonduy status for those days/hours.
However, extendel furlough orLWOP may affed the @lculation of creditable service for
certain purposes.

. Towhat extent does ronpay status dfect Federal employee lenefits and programs?

A. The dfeds of anonpg satus (which indudes furlough, eave withoutpay, dbsence
withoutleave, and sugpenson) on Federal employee benefits and programs vary based on
current law and regulation. For additiond information, £e OPM'’s factsheetonthe “Effect
of Extended Leave Without Pay (or Other Nonpay Status) on Federal Berefits ard
Programs’ at http://www.opmgovipolicy-daa-oversight/pay-leaveleave-administration/fad-
shees/effectof-extended-leave-withoutpay-lwop-or-other-nonpa-status-on-federal-
bendits-and-programs/.
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K. Federal Employees @ Military Duty

1. Can employees who are taking military leaveunder 5 U.S.C. 6323 br days covered by a
furlough continue to do so during a shutdown furlough?

A. No. As with other types of pad leave, pad military leavze mug becanceled for days
covered by hefurlough.

For employees on ative military duty, their gatus as Absent-Uniformed Service (formerly
Leare Without Pay-Uniformed Service (LWOP-UYS)) is unchanged by peiods of intermittent
annud or military leave, pe the guidane in the Frequently Asked Questionson Military
Leawe.

2. Will employees catinue to receive a reservist differential payment (5 U.S.C. 5538)
while on active duty when they are furloughed from their Federal civilian employment?

A. No. The resevist differertial paymens ae interdedto make w the difference letween
the anployee’s customary civil service compensation and his or her military pay, ad tey
are made from the fundsof the enploying ageng appropiiated for the payment of
employees’ sahiries.Since fundsare ot availade for enployees’salaries during afurlough,
no fundsmay beobligated towards any type of payment for reservist differential. However,
if subsequent legidation is passed reimbursing enployees their civilian pay for the period of
the furlough,it will be recessar for the agencyo cakulate ary resewist diff erential
payments ha may beowed.

3. Will there be an impact on an employee’s General Schedule a Federal Wage System
within-grade increase WGI) waiting period due to an employeebeing in an Absent-
Uniformed Se vice gatus during a shutdown furlough?

A. No. Thefurlough ha no impact on an enployee’s CGereral Schedile a Federal Wage
System WGI waiting peiod if the enployee is in an Absent-Uniformed Service satus. An
alserce for the purpose d ergagng in military sewvice s credtade sevice n the
computation ofwaiting peiodsfor successve WGIs when the amployee returnsto a py
status through he execise of arestoration right provided by law, Executive order, or
regulation. See5 CFR 531.406€)(1)(i) and 5 GFR 532.417€)(4).
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. Retirement

. If ashutdown furl ough occurs during the 3years of senice prior to retirement, what
effect will time in a furlough status have on anemployee’s high-3 ave agepay?

A. Gengaally there will beno dfed on he high-3 average pay unless tefurlough @uses the
enployee to bein anonpy statusfor more than 6 nonthsduring the @enda year.

. Are the retirement rules cancerning the efect of a shutdown furl ough the sane for
employees under the Cvil Service Retirement System (CSRS) and the Federal
Employees Retirement System (FERS)?

A. Yes.
. What will happen to employees who would have retired during a shutdown furlough?

A. For employees who, on orbefore the requested retirement date, submitted some notice of
their desre o retire, agercies slould, whenthe lapsein gopropiationsends make the
retiremert effecive as 6 the date requesed The retiremen requestmay be informal (such as
a letter requesting retirement), and can be ether mailed or personally submitted to the
ageng. Any additiond required pger work, such as the formal retirement application form,
may be completed when the ageng reopens No time sgert by the retiree n suich acions
after the efective date d the retirement may be cansidered as dity time, since he individual
would no bnge bean employee of the agenyg.

. If an employee B scleduledto retire before the erd of the leave year with an annual
leave balance of over the maximum leave ceiling (e.g., 240, 360, o720 fours, as
applicable) and the furl ough prevernts the enployee’s retirement from getting processed
until January, does the employee lose his or her annual leave above the maximum leave
celing?

A. No. The anployer’s retirement would be retroadively applied to a date prior to the end o

theleave year, and the employee would receve the full anount of accunulated ard accued
annud leave in alump-sum payment.

. Retirement Services:Government Closure

. I'm aFederal retiree.Will | ill r eceave my monthly annuity payment during a
government shutdown?

A. Yes. Feckeral retirees under the CSRS and FERS retirement systems will still receve ther
scheduled annuity paymentson thefirst busnessday of the month.
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. How can | make updates a changes b my retirement account?

A. OPM’s Retiremert Services s awilalle o assst you with yourretirement account As
aways, you @an make many of these changes onlinethroughServices Qnline or by alli ng
Retirement Services a{888) 767-6738. Dueto the volume of call s, we recommend tha you
firstuse he aline sevices sie b make immedate ydates awl charges.

. How do I report the death of a family member during a government shutdown?

A. You a@n refer to ourwebste www.opmgovietire for information on eporting the desth
of a current retireeand gplying for any bendfits, or by clling us directly at (888 767-6738.
If the family menmber was a [Ederal enployee atthe tme o deah, suvivors nust contactthe
ageng for which the deceased worked. If the employing ageng is closed, you nay need to
wait untl after agovenment furlough b begin the process

. I recently retired from Federal senice.Will my retir ement application be delayed by a
government shutdown?

A. If yourageng or payroll center submitted yourretirement applicaion o OPM, you will
begin recaving interim annuity paymentswhile OPM Retirement Specialists processyour
applicaion. Becawse (PM Retiremernt Serwvices & funded by the trust fundit manages, OPM
Retirement Services employees will still be working normal opeating hous during a
govenment furlough.

If yourageng or payroll center has notyet submitted yourretirement gpplicaion orthe
applicaion is incomplete, you will likely expeience some dday as OPM mudg wait on oher
agerties b submit all of theinformation needed to processyour retirement. Some d these
agenges may notbeopeating duing agovenment furlough.

. | applied for disability benefits. Will my application ill b e processed?

A. Disability , Recongderation, and Appeak enployees a OPM will continueworking on
your caself the gplication requires additiond information from other agences, expet
ddays during agovenment furlough.

. Can | submit a Court Ordered Benefit during a government furlough?

A. Yes. OPM employeeswill continueworking to processcourt ordered bendfits. If the
applicaion requires additiond information from other agenees, expet ddays during a
govenment furlough.
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N. Payments upon Separation from Federal Sevice

1.

If there is a shutdown furlough, how does this impact a semrating employee’s lump-
sum payment for their unused annual leave?

A. In the evat of a shutdown furlough, ay payments incurred by the ageng for an
employee’s lump-sum payment will be déayed unil fundsare aval able.

How are se@rated employees’entitlements to severance pay affected by a shutdown
furlough?

A. Fundsfor severance pay ae obligated on aday-to-day bask as he recipiernt accues
continuing entitlement to severance pay by notbaeng reemployed by the Government of the
United States. (Severance pay is supendad or terminaed when theindividud is reemployed
by the Federal Government.) Severance pays paid atthe sane pay period intervals as i the
recipient were sill employed. Any sverance payment (on apayroll payd®) is linked to he
corresponding pa peiod duing which theredpient accrued continuing entitlement to
sewerance paylf theredpient isreemployed by the Federal Government during apay period,
he a she is eritledto a porated sewerance payment covering the days in the period piior to
reenployment (e.g., 2b of oneweek’s pay if the redpient was reemployed on tethird
workday of the pay period).

Thus in the @se of ashutdown furlough, @crued butunpad severance pay represents an
obligation o bepad from fundsaval able beore the lapse in gppropiiationsoccurred. Just as
payroll checks for work performed prior to alapse in gopropiiationscan beprocessed as pat
of the orderly sugpenson of nonexcepted activities, severance pay decks covering days
before the lapse nay alsobe processed

No fundsmay beauthorized for severance paymentsfor days during thelapse untl an
appropiation is enated.

Additiond information on gverance pay (induding digibility criteria and payment
formulas) can befound & http://www.opmgoviolicy-daa-oversight/pay-leave/pay-
administration/fad-shees/se\erance-pay/.

Benefits under the Federal Employees’ Compensaion Act (FECA)

How is Continuation of Pay (COP) under the Federal Employees’Compensation Act
affeded by a Government shutdown?

A. The Department of Labor’s Office d Workers’ Compensation Rrograms which
administers the Federal Employees’ Compensation Act (FECA) advises thd, in the evat of a
Government shutdown, an employee who is disabled dueto his or he injury is 1 be
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maintained in COP status during the shutdown unless he ageng does not have monies

avail able to pay the salary of tha employee. If the ageng does not have monies  pay salary
during the shutdown butthe ageng's budgé is subsquently restored in such away as
allow for retroactive payment of salary during the shutdown peiod, he enployee shoud
recave COP for any peaiod of disability tha occurs within the shutdown. In the evat an
ageng is legdly unale to pay COP to an enployee because of alapse in gopropiiations the
enmployee nay file a chim for reqular FECA wage loss canpersaion for tha period.

Are employees vino are injured while an furl ough or L WOP eligible to receive work ers
compensation?

A. No. Workers compensation is pad to enployees only if they are injured while
performing their duties. Employees on furlough orLWOP are notin aduty statusfor this
purpose. An employee who is receving workers compensation pa/mentswill continueto
receve workers’ compensation pgymentsduring afurlough and will continueto bechaged
LWORP.

Note to Sedion O: Any additiond questionsregarding Federal workers compensation benefits
should bedireded to the Division of Federal Employees’ Compensation, Cffice of Workers
Compensation Rograms, U.S. Depatment of Labor. Seehttp://www.dol.goviowcp/dfec

P.

1.

la.

Procedures

How is a shutdown furlough documented?

A. Unlike an administrative furlough, @endes shoud not prepare anSF-50, “Notificaion of
Personnd Action” (or a List Form of Notice for agroup ofemployees who ae to be
furlougheal on he same day or days each pay peiod) at the outset of a shutdown furlough.
Ingead, anployees will receve ashutdown furlough noice citing the reasonsfor the
furlough beause the ultimate duration of a shutdown furlough s notknown by ayenges at
the outset of the furlough. Ghce an gpropiiation ha been sgnal by he President, agences
will beingructed on he gpropiatenessof prepaing dowmentation mngstent with
Chapters 15 and 16 ofThe Guideto Processng Personnd Actions

In addition to ashutdown furlough notice, what other documentation should be
provided to furloughed employees?

A. Agendes shout provide each furloughal enployee a Form SF-8 (Notice to Federal
Employee about Unemployment Insurance). This form provides information on fling
unemployment compensation daims, induding the ageng's maili ng addressand Federal
identificaion code Employees may be asked to provideor refer to this form when they file a
claim with their Stateunemployment insurance agency
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2.

2a.

2b.

In the event of a shutdown furlough, can an employeebe furloughed without first
receiving awritten notice d decision to furlough?

A. While an employeemust ultimately receve awritten ndice of dedsion to furlough,it is
not required tha such written noice begiven prior to éfeding the energeng furlough orin
person, dthough t is recommended. Advance written notce (induding through email) is
preferable, butwhen prior written noiceis notfeasible, then any reasonable notice (e.g.,
telephont, oral, pasond email, or by mail promptly after the furlough)is pemissble when
thefurlough deision is made However, awritten noice of decision o furlough nug be
provided as soon @& possible after the furlough bgins SeeQuestion P2a for providing
eledronic notice of afurlough ation.

May employees caduct ord erly shutdown activities renotely? May anagency provide
an employee dedronic notice of a furlough acion?

A. In many cases, orderly shutdown ectivities (induding thedistribution of furlough notces
ard, where recessay, the agustment of voicemail ard enail messags b reflectthe agencys
opeaating gatus) may beconduded remotely. Agendes tha issue furlough noices shoud
consut with their respecive Gereral Coursek o ersure eachstep of the process $
consistent with legal requirements. If the naure of an employee’s shutdown acivities ae e
minimis (i.e., can becompleted in gpproximately 15 minutes) the ageng does notneed a
telework agreament regarding su1ch remote work. If an agency determines it will
eledronicdly notfy affeded employees of afurlough a&tion, GPM recanmends that the
agencyinclude eachenployee’s rame, address,ard/or email address o the decision
natification so that it is clear that an employeeis receiving persona notification. Agercies
should dso congder induding in the body ofthe éedronic correspondence, the requirement
tha the enployee provide ax email acknowedgement of recept. If an ageny does nat
receve a equesed ackowledyemen of recept of ane-mail notfication, it shoutl consder
ddivering apgper copy ofthe decision notficaion o the anployee a his or he home
address ly regstered mail with a return recept requesed Similarly, agencies must deliv er
hard copy furlough noices o those employees withoutageny email access

Additiondly, OPM recommendsthat agancies casider informing enployees as sun as
pradicable whether or notan employee is subjed to the furlough ad povide a ontad
persan who canarswer questons relatedto this isste.

Findly, agences with baganing unt employees are remindeal that they mug provide notice
and oppotunity to bagan ove negyotiable procedures and gpropiate arangements b any
unionsrepresenting their employees.

What are an agency’s regulatory obligations in providing anappellant the Merit
Systems Protection Board (M SPB) appeal information in the adverse action furlough
decision notice?
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2cC.

2d.

A. Assummarized in the April 11, 2013, Bderal Register
(http://www.gpo.govfdsygpkg/FR-201304-11/pdf/201308503.pdf an ag@ncymust satsfy
theobligaion o provide a opy ofthe MSPB gppeal form when issung adecision notce
Providing this MSPB appeal hypealink form eedronicaly (https.//e-appeal.mspb.gov) will
typicaly satsfy the requirenmert of ersuring that enployees sbjectto a cecision agpeable
to MSPB will have efecive accessotthe MSB regulations ard apgpeal form. However, if
the enployee nforms the agencythat he a she lacks Intemet accessthe agencys required
to take seps o ersure that the enployee tas aaial accessd the MSPB’'s regulations ard the
apped form, induding poviding the anployee with a had copy of these doawuments upon he
enmployee’s request See &nple Notice for sanple decision ndice language.

What is the reatment of employees wo are serving, a about to serve, a suspension
during alapsein appropriations?

If an employee is serving asugpenson orscheduled to srve asupenson when ashutdown
furlough beomes effedive, agendes have the opion of holding the sugenson in beyane
during the peiod of shutdown, orddaying the @mmencement of sugenson untl after the
shutdown ends During the shutdown, such employees shoutl bepropealy designaed by he
agengq as exempt, excepted, or non-excepted and reaed accordingly. If the enployee B
subjed to furlough, he enmployee shout recave the gpropiiate shutdown advese action
furlough noice

What is the treatment of employees viho are in AWOL datus at the beginning o the
lapse in appropriations?

A. If an employee is AWOL at the bgginning ofthe lapse in gopropiiations and the
employee is otherwise subjed to furlough duimg the shutdown, heor she shoud beprovided
afurlough notce and placel in atemporary non-duty, nonpay status kecawse d the lack of
approptiated funds Thus the anployee cannotbe AWOL during tis ime, despite any belief
the anployee would nothave otherwise reported to work. The enployee shoutl becoded the
sane as dl other employees who ae furlougheal duiing tis time. If the enployee fils ©
report to work following the end of the shutdown, heor shewill becongdered AWOL, and
subjed to any consequences tha may follow from beang AWOL &fter the end ofthe
shutdown. Convesely, if the employee is exceped from furlough, odered to report to work
during the shutdown ye failed to do ®, heor shewould beconsdered AWOL during this
time, and subjed to any consequences tha may follow from beng AWOL.

What information should beincluded in the notice of decision of a shutdown furlough
when no advance rotice i isswed?

A. Thenotce mug specify thereason for the furlough and gate tha theusud 30 @lenda
days advance notice was not possible dueto the emergency requiring curtailment of ageng
opeaations If some employees in acomptitive level will notbefurloughal because they are
performing oneof the exepted ectivities deined by OMB standads, OPM recommendsa
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3a

3b.

statement suwch as he foll owing:

“If employees are bang retained in your compdtitive level, they are required for orderly
sugpenson ofageny opeaations or they are paforming oneof the exepted activities
defined by law.”

For careermenbers (excep reemployed anuitants) of the Senior Exeautive Service (SES),
thewritten noice mug providethereason for the furlough;the expected dution ofthe
furlough and the dfedive daes; the basis for seleding the gpointeewhen some but notall
SES appointees in agiven organizaiond unit are beng furloughel; the location where the
appointeemay ingect the regulationsand records petinent to the ation; and, if thenotice
period is less han 30 @enda days, thereason for the shortened peiod. For an SES
probaione, the notice shout dso explain the dfed (if any) on heduration ofthe
probaionay peiod. SeQuestion P6a bdow regarding nonaree, limited term, or limited
emergeng gppointees and reemployed anuitants holding caree appointments

All notices must include a satemert of applicalde agealard grievarce lights. An agency
mug satisfy the obligation o provide a opy ofthe MSPB appeal form when issung a
decision notce Providing the MSPB appedl hypelink form eedronicdly (https.//e-
apped.mspb.gov) will ty pically satisfy the requirement of ensuring that employees subject
to a cecision apgpeakblde o MSPB will have efecive accessoithe MSPB regulations ard
apped form. However, if the employee informs the ggencythat he a she lacks Internet
accessthe agencys requiredto take seps o ersure that the enployee fas aatial accessad
the MSPB’ s regulationsand the gpedl form induding poviding the enployee with a had
copy ofthese doauments upon he enployee’s request

See*" Sample Shutdown Furlough Dedsion Notice Dueto Lapse of Appropiiations” This
sample can beused for SES and nonSES enployees.

.How should the dedsion letter for a shutdown furlough be framed if the spedfic

number of furlough daysis unknown?

A. While it is desrade whenpassble o inform the afeciedenployee d a sgecific number
of furlough dgs in thedecision letter, the ageng needs ony to st outthe maximum time
tha may beinvolved, 0 employees have & much information & possible.

What procedural rights gply to employees wo are veterans covered under 5 U.S.C.
chapter 75 ard 5 CFR part 752 for a shutdown furlough?

A. For ashutdown furlough ofa mvered veteran employee, thelaw (5 U.S.C. 7513)gives a
coveredveteran enployee he sane procedural rights as ¢her covered enployees.
Employees shoutl conault with ther ageng Human Resaurces dfice b determine whether
they are covered by 5 US.C. 7513 a&ad what procedures may apply to hem.
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3c. If an enmployee deddes to challenge a shutdown furlough, from what point would the
time for apped to the Merit Systems Rrotection Board run?

A. Employees nust file anappealwithin 30 cays ater the efecive date d their first
furlough dg, or 30 das after the date of their recept of the decision ndice whicheweris
later.

4. In addition to statutory and regulatory procedural requirements, what other forms o
communication should an agency consider when implementing a shutdown furlough?

A. Conddeing theuncertain and changing drcumstances surroundng ashutdown furlough,
agenges shoutl make dforts o ensure tha employees are provided with upto-date and
accuate informaton. If time pemits before afurlough sarts, this may be donethrough

eff edtive union-managenent communicaion, enployee briefings peiodic bulletins and
newsletters. Once afurlough bgins agendes can dso consder ugngtoll-freehotines and
emails © hane enail accaints.

5. How doesthe length of a shutdown furlough affed the procedures that are usedto
implement the furlough of employees?

A. Thelength of ashutdown furlough doe not affed the procedures that are used.

For mogs employees, shutdown furloughslasting 30 @enda days or less(22 workdays) are
covered by OPM regulationsunde 5 CFR pat 752, alverse action piocedures. Shutdown
furloughslasting 30 @enda days or less(22 workdays) for caree gppointees in the Senior
Executive Service (except reemployed anuitants) are covered unde 5 CFR pat 359, sibpat
H. See Question P6a bdow regarding nonaree, limited term, or limited emergeng
appointees in the SES and reamployed anuitants holding caree appointments.

Shutdown furloughslasting nmore than 30 @enda days (22 workdays) are dso coveed by
OPM requlationsunde 5 CFR pat 752, alverse action procedures or 5 CFR pat 359,
stbpart H, as aplicabde. When the shutdown furlough gos beyond 30 dgs, agenges shoud
tred it as aseoond swtdown furlough and issue another adverse action orfurlough noice

NOTE: Redudionsin force (RIF) furlough egulationsand SES competitive furlough
requirements are not applicable to emergeng shutdown furloughsbecause the ultimate
duration of an emergeny shutdown furlough s unknown a the outset and is dgpendent
entirely on ngressond action, rather than ageng action. The RIF furlough egulations
and SES competitive furlough equirements on he other hand, ontemplate planned,
foreseeale, money-saving furloughstha, a the outset, are plannead to exceed 30 dys.
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6. What procedures and apped rights ae applicable for probationers, employees under
temporary appointments in the canpetitive senice,employees who are nonpreference
eligible enployees n the excepted senice wth less han 2 years of continuous senice,
Schedule C enployees ad others not covered by 5 U.S.C. chapter 75 but alsoaffected
by the shutdown furlough?

A. There are no mandaory procedures; however, agences shoutl ensure tha al
administrative procedures required by neyotiated agreementsor internal personnel policies
are followed, aubjed to any exceptionsto those procedures that would gpply in the evait of a
shutdown furlough.

6a.What procedures and apped rights ae applicable for noncareer, limited term and
limited emergency employees in the SES and reanployed annuitants holding career
SES gppointments?

A. Noncaree, limited term, and limited emergeng/ SES appointees and reemployed SES
annuitants holding area appointmentsare notcovered by 5 G-R pat 359, sibpat H, and
they may befurloughel unde ageny designaed procedures, which should indudecertain
minimum fedures, eg., wheneve posible, awritten noiceat least 1 dgy before the furlough
tha dates thereason for, duration of, and dfedive daes of the furlough.

6b. How does an agency handle a probationary employee during a siutdown furlough?
What if an agency wishes to terminate an individual during the shutdown furlough but
the individual completes me year of service h the canpetitive service (©r two yeas in
the excepted senvice) prior to the Government reopening? Can the probationary period
be extended in this stuation?

A. Gengadly, placanent of aprobaionay employee in anonduty satuswill notextend the
probaionay peiod there are some exaptionsunde 5 CFR 315.802 mduding when afull-
time probaionay employee accrues more than 22 work days of nonpay time.) Once an
individud completes the probaionay peiod, hussatisfying the ddinition of an “employee”
unde chapter 75 oftitle 5 of the U.S. Code that individud will have full adverse action
procedural rights unde chapter 75, nduding, eg., herightto appel an advese action
the Merit Systems Protection Board. More importantly, satisfadion by a gopointeeof oneof
the variouscurrent continuousservice provisionsof 5 U.S.C. 7511 an, itself, confer adverse
adion rights upon g@pointees who compile sufficient serviceto med oneof the gpropiate
standads %t outthere (for individuds on cmpditi ve service gppointments preference
eligibles on excepted srvice gppointments and nonprefererce elgibles m excepgedsewice
appointments). Therefore, when goproaching any poential lapse of gppropiiations an @encgy
supeavisor must be mindful of the fads petaining © each gopointeefor whomthe supavisor
isresponsgble and avare of tha individud’ s statuswith respect to notonly probaion butaso
the gplicable service peiod provision in dion 7511If the agencyhas atead/ determined
that it does nat wish to retain the gppointeeand if the end of probaion is near or the
appointeewill soon stisfy oneof the service peaiodsset outin sdion 7511, he ageng
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6cC.

should take stepsto dfed aterminaion ofthe gpointment before the furlough bgins
Because he sevice period provisionsare complex, and piobaionay peaiodsmay vary, for
ingance, dgpending on vhether an employee is in the @mpéditive service or the exepted
sewice, it is importart to consut with humanresairces saff ard the agencis Gereral
Coung, in atimely manne, to ensure that the ageng is postioneal to complete appropiiate
adionsin advance of any lapse in funding.

How should an agency handle a probationary SES appointe€?

Agan, the probaionay peiod for an gopointeeto the SES would notbe extended smply
becawse te agpointee was seving in a ron-duty status (and, agan, there are exceeptions
unde 5 CGFR 317.503 vinen aprobaionay senior executive accrues more than 22 work days
of nonypay time). Moreover, an agncythat seels  renove anSES appointee-- either from
the ciil sewvice as a Wwole a from the ES -- for reasonsof condud (i.e., miscondud,
nedectof duty, malfeasane, or failure to accep a drecedreassynmert or to acconpary a
postion in atrander of fundion) would need to follow adverse action piocedures if the
executive was covered by 5 US.C. 7511 mmediately before the gppointment to the SES. See
5U.S.C. 7542, 75435 CFR 359.4038)(2).

If aprobaionay senior executive was not previoudy proteded by sdion 7511, oif the
agenq seeks to remove the enployee for reasonsunrelated to condud, the agenyg nesd
follow only the more limited procedures for probaionay senior executives set outa 5 CFR
359.403b) or 359.402¢), 0 long & the senior executive is still in the probationary period.
Accordingly, if the ageng has dready ddermined tha it does notwish to retain the
appointeein the SES, and if the end of probaion is near, the ageng should follow the
procedures for probaionay appointees set outin pat 359 bdore thelapse in funding ocurs.
Again, it will be important to confer promptly with Human Resaurces saff ard the agencys
Genea Coungl in order to ensure tha the ageng follows the gpropiate seps

How do agencies implement a shutdown furlough for Administr ative Law Judges?

A. The AntideficiencyAct applies b Administrative Law Judges (ALJs) Accordingly, they
should befurloughel unlkess hey are paforming fundionstha are notfundel by annud
appropiationsor med oneof the AntideficiencyAct's exceptions. The Meiit Systenns
Protedion Board (MSPB) has adopied procedures for implementing furloughsfor ALJS
which are described in 5 G-R 1201.137-141. Ao procedures, however, do notspecificdly
address he wique isstes aised by an energeng furlough neesstated by aGovernment
shutdown. Accordingly, agences shoutl conault their legd counsel abouthowto implement
afurlough ofALJs

What happens to new employees vino are scheduled to report to work for the first time
during a shutdown furlough?

A. By law, individuds do notbecome Federal employees unil they report for work and ae
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sworn in. Agendes shoutl consder ddaying the entrance-on-duty (EOD) date for new
employees who ae scheduled duiing ashutdown furlough.

9. At thetime of an appropriations lapse, an employeewho is funded through a lapsed
appropriation is on temporary duty assignment away from the employe€s normal duty
station. The agency notifies hie enployee D return to the enployee’s normal duty
station. Can the employee eéctto delay the return? If the enployees @cides b delay
the return, and as aresut the enployee ncurs additional travel costs, who is liable for
those additional tr avel costs?

A. Employees who ae noiified to return home should dosoas son as pacicalde. When an
employee returns promptly, the travel expenses tha the employee incurs in thereturn are
propely-incurred obigaionsof the agencyas art of the agencis orderly-shutdown
adivities), and the agency will reimburse hese tavel costs ater agoropriations ae eraced
and ae aval able for tha pumpos. If, however, an enployee deds notto return promptly
and, a aresutlt of thisdecision, the anployee incurs additiond travel expenses, those
additional travel expenses are not oblgaionsof the ageng, and will notbereimbursed
(ingead, the anployee is pasondly liable for the adilitional travel experses) while the
employee will be pesondly liable for the alditiond travel expenses, the ageng will
continueto incur the obligation for those travel cods tha would have been incurred if the
employee had returned promptly, and the agencywill reimburse sch “prompt return” travel
costs ater appropriations ae eracedard are awailalde for that purpose.Finally, in the case
of those employees who ae noified by her ageng tha they are to remain on tavel,
because the @ntinuaion ofther travel is in dired suppot of an excepted ageng activity,
their travel expenses ag ropery-incurred obigaionsof the agencyas m@rt of the agency
carying ou an exegedacivity), ard the agencywill reimburse he travel costs ater
aporopriatons ae eracedand are awailale for that purpose.

10.What happens to current Federal employees vho are scheduled to transfer to anew
agency during a shutdown furlough?

A. Agendes shoutl consder ddaying the entrance-on-duty dae for employees who ae
scheduledto trarsfer to a rew agency during ashutdown furlough. Sich employees would
remain onthe rolls of their former agencyurtil the rew trarsfer effecive date.

11.Will the Merit Systems Protection Board (MSPB) be addressing furl ough related
appeals during the shutdown?

A. Please cosut the MSPB website for additiond information on he processng of appeals
during ay lapse of appropiiations
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12.1f a Government shutdown occurs, how will furl oughed enmployees e informed when it
isove?

A. Employees shoud follow ther ageng procedures, induding any aplicable colledive
barganing ayreaments, which may indudemonitoring OPM’ s webste (www.opmgov) and
media outlets for notficaion tha a ontinuing resoluion orappropiiation ha been sgned by
the Resdert.

13.When a Government shutdown ends, when are furl oughed employees epected to
return work ?

A. If ashutdown were to occur, guidane conaerning when furloughel employees shoud
come back to work at the onduson ofthe shutdown would have to betail ored to the
specfific stuation.In the d@sence of such gudane, agendes shoud gply arule of reason in
requiring employees 1o return to work as soon & possible, taking into accountthe disruption
in thelives and routines of furloughal employees tha a shutdown causes.

Q. Labor Management Relations Implications

1. When alapsein appropriations requires a shutdown furlough, what is an agency’s
obligation to bargain?

A. Thedecision whether to furlough enployees and which activities are excepted from a
furlough @e management rights tha are notsubjed to baganing. See5 U.S.C. 71066).
However, when an gengy deermines tha a shutdown furlough s necessary, agendes have a
duty o noify thar exdusve representatives and, upon equest, bargan ove any negotiable
impad and implementation proposls the union nay submit, unless hematter of furloughsis
arealy “covered by” a cdlecive bargaining ageenert.

In the evem of unforeseeale crcumstances,swch as sdden energercies equiring
immediate curtailment of activities due to a Government shutdown, whaever baganing tha
can oacur prior to taking action should occur to the extent possible before furlough ations
are recesar. Howewer, if ageenert is nat readed in the time alowed, the ageng should
tell the union what actions it will take and offer to continue baganing on apod
implemertation bass.

2. Do agecies havean oligation to bargain before it is known whether a lapse in
appropriations will occur?

A. Thelaw requires an ageng to bagan duiing the term of a wlledive barganing

agreanent on ngjotiable union-initiated propasak caxceming matters that are rot expressy
contained in, or otherwise covered by, he ®lledive baganing agreement, unless he union
has waived its rightto bagan aout the subject matter involved. Accordingly, there may be
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abaganing oblgation if aunion makes negotiable proposls in advance of a shutdown that
address pocedures awl appropriate arangemerts for affeced enployees.Agenges shoutl
evaluate the crcumstarces @ their situation to degermine whether there is aduty to bagan
on unbn proposls concerning furlough pocedures.

. What is the agency’s obligation in responding to aunion request under 5U.S.C. 7114
seeking the agency’s furlough plan and alist of excepted and nonexceped employees?

A. An ageng isrequired to provide daa that is nomally maintained, reasonably avail able
and necessar to perform the representationd duties of aunion. A union requesting
information must establish a particularized need for the information by articulating, with
specificity, why it needsthe requested information, induding the uses to which the union

will puttheinformation and the mnnection béween thos uses and the union’s
represemational resnsibilitie s under the statute. The union mus establish tha the requested
information is required in order for the union b adequaely represen its members. An ageng/
denying arequest for information mus assert and establish any countervaili ng anti-
disclosue interess. An ageng may not satisfy its burden by neking condusory or bare
asrtions; its burden extendsbeyond smply saying “no.” With this in mind, agencies will
haveto evaluae the ¢rcumstances of ther stuaion o ddermine whether they should
provide the requested information.

. Can union officials perform represertational work on “official time” during a
shutdown?

A. Exempted employees (i.e., anployees not affeded by alapse in goproptiations—see
Question B.3. explaining “exempt” employees) serving a union officials may continueto be
granted official time to the same extent and in the same manne as they would unde non-
shutdown conditions In general, other employees serving a union officials may notwork on
officia time during ashutdown, because they would beauthorized to work official time only
while they arein aduty status. Union officials, like other employees, may utili ze up  four
(4) hours to participate in the orderly sugpenson of opeations

There may be a rmrow setof circumstances were exercise of aunion’s satutory rights
could itself conditute an excepted ectivity and thereby fall within the Anti-DeficiencyAct’s
exceptions If an agncyofficial whois exceged(i.e., an individud pad by aanud
appropiiationswhois excepted from furlough beause heor sheis peforming work tha may
continueto bepeaformed duiing alapse in gopropiiations—see Question B.1. explaining
“exceped employees)has deermined, for exanple, that an investigaion ortheinitiation of
a persannel actonis recessary to proted life and piopety, and mus be undetaken prior to
the reauthorizaion of gppropiations, sich an &tion wuld dso fall within excepted ectivity.
If this excepted activity triggers union representationd rights unde 5 U.S.C. chapter 71 .9.,
aformal discussion, aWeingaten interview, or the representation of an enployeein
connection with an advese pesonnd action), aunion’s representationd fundion would be
required in order for the Ageng to nove forward with such an ation and would, itself, in
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that narow circumstarce, constitute exceggedactvity. In swch a casetherefore, official time
should begranted to enployees o sewe in this represemational fundion. With this in mind,
ageng officials shoutl conault with Human Resaurces epresetatives aml their General
Courselto evaluate whether contenplated managemen acions ae recessar during the
shutdown and whether they will trig ger statutory representation rights.

. Will union officials have accessto their union offices if they are in furlough satus?

A. Gengally, access b fadliti es during afurlough nay berestricted based on unding,
seaurity or other isaues. Depending on @eng opeations a paticular fadlity, or portionsof
a facility, may be fully or partially operational.

If a faclity is goerational ard accesdile, ard a wnion dficial is ether an exenpt enployee
or is ergagedin an exepedacivity (in accadance with the requiremerts dscussedn
Question 4 @ove), heor shewould have acess b the union officeto engaein
representational work in anofficial time cag@city.
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SAM PLE SHUTDOWN FURLOUGH DECISION NOTICE DUE TO A LAP SE OF
APPROPRIATI ONS [Enaure tha an SF-8 is attached to ths natice]

This notice would beused for a “shutdown” furlough, where the ageng no longe has the
necessar funds o operate ard must curtail those adivities rot excegedby OMB standards. In
swehinstarces here is o advance witten noice proposng the ation (see5 CFR 752.4044)
and 359.8064)), dthougha written furlough deision notce shoutl begiven a soon & possible
after the furlough garts.

NOTICE

In the absence of either aFiscd Yea (FY) [stateyea] appropriation, a a continuing resolution
for [ageng name], no further finangal obligaionsmay beincurred by [ageng name], except for
those related to the orderly sugpenson of [ageng/’ s name] opeationsor peformance of
excepedactvities as dfinedin the Ofice d Mamagemen ard Budget (OMB) menorandum for
Head d Execuive Departmerts ard Agercies gited November 17, 1981 Becaise Your sevices
are no longe needed for orderly sugpenson of opeaationsand you &e notengaged in oneof the
excepted fundions you ae bang plceal in afurlough $atus effedive [enter date]. This
furlough, ie.,, nonduy, nonpy satus, is notexpected to excead 30 dgs. Therefore, this furlough
natice exires o [erter date]. You ould montor pubic broadasts and the Internet. When a
continuing resoluion oran FY [state year] appropiiation for [ageny name] is approved, you will
be pected to return to work on yournext regular duty day.

This acton s keing takenbecawse d a suldenemergencyrequiring aurtailment of the ageng’'s
adivities; therefore, noadvance ndification is posible. The aisomary 30-day advance notice
period and oppotunity to answer are supended unde the provisionsof 5 CFR 752.4044)(2).
The 30 dg/-advance notice otherwise required by 5 G-R 359.806§) for Senior Executive
Serwvice SES) carerappointees ¢ther thanreenployed amuitans) may beshortened or waived.

If employees are bang retained in yourcompdtitive level or compditive aeg they are required
for orderly sugppenson ofageny opeaationsor they are paforming oneof the exepted activities
defined in the OMB memorandum

During thefurlough peiod, you wil bein anonduy, nonpg status and you nay notwork at
your workplaceor other dternative worksite unless ad urtil recaled Y ou will not be permitted
to work as an unpad voluntee. Any pad leave (annud, sck, court, €c.) goproved for use during
thefurlough peiod is cancell ed.

Employees who have completed aprobaionay or trial peaiod orl year of current coninuous
employment in the @mpditi ve service unde other than atemporary appointment may appel
this action to the Merit Systems Protection Board (MSPB). Employees n the exceged sewvice
who have \eterars pgrefererce may appealto MSPB if they have conpleted 1 yearof curent
continuousservicein the same or smilar postionsas the onethey now hold. Employees in the
excepted srvicewho do nothave veterans preference and who ae not srving aprobaionay or
trial period unde an initial appointment pending convesion o the mmpditi ve service may
apped to MSPB if they have completed 2 years of current continuousservice in the same or
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similar postionsin an Executive ageng unde other than atemporary appointment limited to 2
yeas a less.

Carea SES appointees (except reemployed annuitants) who bdieve requirementsof 5 CGFR

pat 359, sibpat H, orthe ageng's procedures tave ot beencarecty applied may also appeal
to MSPB CareerSES appointees nay inspectthe regulations ard recads pertinert to this adion
at thefollowing location: [identify location and times, as appropiate].

If you have theright of appeal to MSPB and wish to appel this action  the MSPB, you nugt
file the apea within 30 @enda days after the dfedive dae of your furlough, or30 dgs after
the date d your recept of this decision ndice whicheeris later. If you wish to file an appeal,
you ey obtain information doutthe gpeals processand acopy ofthe gpeals form fromthe
MSPB welbsite athttp://www.mspb.govappeals/appedls.htm. MSPB requires amappeal to be
filed with the MSPB regiond or field office serving the aeawhere your duty station was located
whenthe acton was tiken Based upon yourduty ation, the gpropiate field officeis [identify
appropiate regiond officel. MSPB also off ers the option of ectronic filing at https://e-
appeal.mspb.gov/ You may wish to check MSPB’ s webste for its opaating datus during tis
time. Employees have arightto representation in this matter and may be represened by an
attorney or other peson ofther choosng.

Barganing unt employees may grieve this action in accordane with the gplicable negotiated
agreement [provide gtation o negotiated agreement] or may appel to MSPB in accordane with
the procedures outlined above butnot boh. To obin information on fling agrievane unde
the nggotiated grievane procedure, contad [name of exdudve union representative].

Note: [Unde the Board’s Octobe 2012 egulations noices must also include:

Notice d any right the enployee fas 0 file agrievance o seek carective ation uncer
subdhapeers Il and Il of 5 U.S.C chapeer 12, nduding:

(1) Whether the ekcion d any applicable gievance pocedure will resut in waiver d
the enployee's rght to file an appal with the Board;

(2) Whethe both an appal to the Board and a grevance may befiled on hesame
matter and, f so, he arcumstances unde which proceeding with onewill predude
proceeding with the other, and pecific notice that filing a gievance will notextend the
time limit for filing an apeal with the Board,

(3) Whether there is anyright to request Board review of a final decision on a grevance
in acordane with § 1201.155 othis part;
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(4) The dfed of anydedion unde 5 U.S.C 7121(), induding the dfed that seekng
corredive adion unde subchapers Il and lll of 5 U.S.C chapter 12 will hawe on the
employeée s appal rights before the Board; and

(5) Notice of anyrightthe enployeehasto file a conmplaint with the Equal Employment
Opportunity Commisgon orto grieveallegationsof unlawful discrimination, congstent
with the provisionsof 5 U.S.C 7121¢) and 29 &R 1614.301 and 1614.302.]

[As summarized in the April 11, 2013, ederal Register (http://www.gpo.govfdsys/pkg/FR-2013-
04-11/pdf201308503.pdf an agecy mug satisfy the obligation to provide a copy of the MSFB
appeal form when issung a deision notce Providing this MSFB appel hyperlink form
electonically (https.//e-appel.mspb.goV) will ty pically satisfy the requirement of ensuring that
enployees shjectto a cecision appdable o MSPB will have efecive acessa the MSPB
regulationsand appal form. Howeve, if the enployeeinforms the agency that he or shelacks
Internet accessthe agercy is required to take seps o ersure that the enployee fas actual
access b the MSFB’s regulations and he appal form, induding providing the enployeewith a
hard copyof these doauments yponthe enployee’s request]

Attachedis the $--8, Notice b Federa EmployeeaboutUnemployment Insurance. Additiond
information éoutunaemployment insurance is aval able a
http://www.servicelocaor.org/OWSL inks.asp.

We recognize the difficult financial implications of any furlough, nomatter how limited its
length. We will make evey effort to keep you nformed as additiond information regarding the
agenq funding bvel becomes avalable. If you hare questions contad [contact nane, phone
nunber, and enail addresg

Deciding Official Date

| acknowledgerecept of thisdecision.

Employee’s sgnaure Date

Attachmen: SF8
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SAM PLE NOTICE OF FURLOUGH DURING HOLI DAY TO EXCEPTED EMPLOYEE
DUE TO A LAP SE OF APPROPRIATI ONS [Enaure tha an S--8 is atachedto this rotice]

In the alserce d either a AscalYear(FY) [state year] gppropiiation, ora mntinuing resoluion
for [ageng name], no nev finandal obligaionsmay beincurred by the Ageng for fundions
fundel through anud appropiations except with respect to certain pgsonnd who ae
otherwise authorized to continueto work.

Asyou ae aware, as an employee who ha been excepted from furlough ad continued to work
during the shutdown, you ae required to work on tho® days you would nomally be scheduled
to work. Theupaming [state holiday] on [state dat€], is notaday you would nomally be
scheduled to work, and we are notrequiring you d work on ha day. Because of the opeation of
the shutdown furlough wles, we mug placeyou in afurlough satusfor the [state holiday]
holiday. As anexcepedemployee, you ae expected to return to work on yournext regularly
scheduled workday following the [state holiday] holiday. For the vast mgjority of you, his
meansyou would return to work on [state date].

If you have awork schedule tha does notindude|[state dae], as aworkday, you will follow the
nomal holiday rules for an “in lieu of’ holiday. All full-time employees, induding those on
flexible or compressed work schedules, are entitled to an ‘in lieu of’ holiday when aholiday
fals on anonworkday. For exanple, if you have aMondgy through Fiday dterndive work
schedule (AWS), and [state holiday] is your regularly scheduled AWS day off, you will do &
you have generally donefor previousholidays and take your “in lieu of’ holiday the work day
immediately precaling Monday. For example, if the holiday is Monday, [insert dae], your“in
lieu of’ holiday would beFriday, [insert dae]. You would bein furlough $atuson Fiday
ingeal of Mondgy in this example. You would return to work on Tuesdy, [inset date], becaise
your regular day off is on Mondgy, [insert date].

This can beabit confusng, © if you do noffall in the @ategory aboveof working aMonda/
through Fiday schedule and/or are undea of when your“in-lieu of’ holiday is o occur, please
conault with yoursupeavisor. In the evem your swpervisa is inavailade, please calor email
[state agenclyHuman Resaurces.

This action is bang taken because of asudden emergeng requiring aurtailment of the ageng’'s
adivities; therefore, no alvance notficaion is posible. The aisomary 30-day advance notice
period and oppotunity to answer are supended unde the provisionsof 5 CFR 752.4044)(2).
The 30 dg/-advance notice otherwise required by 5 G-R 359.806§) for Senior Executive
Service (SES) carea gppointees (other than reemployed anuitants) may be shortened or waived.

If employees are bang retained in yourcompdtitive level or compditive aeg they are required
for orderly sugpenson ofageny opeaationsor they are paforming oneof the exepted ectivities
defined in the OMB memorandum

During thefurlough peiod, you wil bein anonduy, nonpg status and you nay notwork at
your workplace or other aternative worksite unessand urtil recaled. You will notbe pemitted
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to work as an unpad voluntea. Any pad leave (annud, Sck, court, etc.) goproved for use during
thefurlough peiod is cancell ed.

Employees who hare completed aprobaionay or trial peiod orl year of current continuous
employment in the mmpditi ve service unde other than atemporary appointment may appel
this action to the Merit Systems Protection Board (MSPB). Employees h the excepgedsewrice
who have \eterars preference may appealto MSPB if they have conpleted 1 yearof curent
continuousservicein the same or smilar postionsas the onethey now hold. Employees in the
excepted srvicewho do nothave veterans preference and who ae not grving aprobaionay or
trial period unde an initial appointment pending convesion o the @mpditive sevice may
apped to MSPB if they have completed 2 years of current continuousservicein the same or
similar postionsin an Executive ageng unde other than atemporary appointment limited to 2
yeas a less.

Career SES appointees éxcep reenployed annuitants) who bdieve requirementsof 5 CFR pat
359, sibpat H, orthe agenyg's procedures have notbeen corredly applied may aso appal to
MSPB Career SES appointees nay inspectthe requlations ard recads pertinent to this acton at
thefollowing location: [identify location and imes, as appropiiate].

If you have theright of appeal to MSPB and wish to appel this action © the MSPB, you nugt
file the gpea within 30 @enda days after the dfedive dae of your furlough, or30 dgs after
the date d your recept of this decision ndice whichever is later. If you wish to file an appel,
you ey obtain information @éoutthe gpeals processand acopy ofthe gpeds form fromthe
MSPB welsite athttp://www.mspb.govapped sappeals.htim. MSPB requires anapealto be
filed with the MSPB regiond or field office serving the aeawhere your duty station was located
whenthe acton was tken Based upon yourduty station, the gpropiate field office is [identify
approptiate regiond officgl. MSPB dso offers the option of dedronic filing & https.//e-
appeal.mspb.gov/ You may wish to check MSPB’ s webgte for its opeating gatus during this
time Employees have arightto representation in this matter and may berepresented by an
attorney or other person ofthar choosng.

Barganing uni employees may grieve this action in accordane with the gplicable negotiated
agreement [provide citation to negotiated ageenent] or may agoealto MSPB in accadance with
the procedures outined above butnot boh. To obin information on fling agrievane unde
the nggotiated grievanc procedure, contad [name of exdusve union representative].

Note: [Undea the Board’s Octobe 2012 egulations notices must also include:

Notice d any right the enployee fas o file agrievance a seek carective action under
subdhapeers Il and Il of 5 U.S.C chapier 12, nduding:

(1) Whether the dedion ofanyapplicable gievance pocedire will resut in waiver o
the employeés rightto file an appal with the Board;
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(2) Whethe both an appal to the Board and a grevance may befiled on he same
matter and, f so, he dércunmstances unde which proceading with one will preclude
procealing with the other, and pecific notcethatfiling a gievana will notextend the
time limit for filing an apeal with the Board,

(3) Whether there is anyright to request Board review of a final decision on a grevance
in accordane with § 1201.155 othis part;

(4) The dfed of anydedion unde 5 U.S.C 7121(), induding the dfed that seekng
corredive adion unde subchapers Il and Il of 5 U.S.C chaper 12 will hawe on the
enployee’s appal rights before the Board; and

(5) Notice of anyright the anployeehasto file a cnmplaint with the Equal Employment
Opportunity Commisson orto grieveallegationsof unlawful discrimination, engstent
with the provisionsof 5 U.S.C 7121¢) and 29 &R 1614.301 and 1614.302.]

[As sunmarized in the April 11, 2013, Ederal Register (http://www.gpo.govfdsys/pka/FR-2013-
04-11/pdf201308503.pdf an agecy mug satisfy the obligation to provide a copy of the MSPB
appeal form when issung a deision notce Providing this MSFB appel hyperlink form
electonically (https.//e-appel.mspb.goV) will typically satisfy the requir ement of ensuring that
enployees shjectto a deision appalable to MSFB will haw effedive access b the MSFB
regulationsand appal form. Howeve, if the enployeeinforms the agency that he or shelacks
Internet accessthe agercy is required to take seps  ersure that the enployee fas actual
access b the MSFB’s regulations and he appal form, induding providing the enployeewith a
hard copyof these doaumentsupon he anploye€ s request. ]

Attachedis the $--8, Notice b Federa EmployeeaboutUnemployment Insurance. Additiond
information éboutunamployment insurance is aval able at:
http://www.servicelocator.org/OWSL inks.asp.

We recognize the difficult financial implications of any furlough, nomatter how limited its
length. We will make evey effort to keep you hformed as additiond information regarding
the ageng funding kvel becomes aval able. If you have questions contad [contact nane,
phonenunber, and enail addresg

Deciding Official Date

| acknowledgerecept of thisdecision.

Employee’s sgnaure Date

Attachmen: SF8
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SAM PLE NOTICE OF FURLOUGH DURING INTERMITTENT ABSENCES TO
EXCEPTED EMPLO YEE [Enaure that an S8 is atacledto this rotice]

In the dsence of ether aFiscd Yea (FY) [state year] gppropiiation, ora mntinuing resoluion
for [ageng name], no nev finandal obligaionsmay beincurred by the Ageng for fundions
fundel through anud appropiations excef with respectto cettain pgsonnd who ae
otherwise authorized to continueto work.

Asyou ae aware, as an employee who ha been excepted from furlough aad continued to work
during the shutdown, you ae required to work on tho® days you would nomally be scheduled
to work. Because of the opeation ofthe shutdown furlough wles, however, we mug placeyou
in afurlough status for the following dates:. [stategpplicable date(9]. As anexceped enployee,
you ae expected to return to work on yournext regularly scheduled workday following [state
date]. This meansyou would return to work on [state dae].

This action is bang taken because of asudden emergeng requiring aurtailment of the agenyg’'s
actvities;therefore, no advance wtificaion is possble. The aisomary 30-day advance notice
period and oppotunity to answer are supended unde the provisionsof 5 CFR 752.4044)(2).
The 30 dg/-advance notice otherwise required by 5 G-R 359.806§) for Senior Executive
Sewvice SES) carerappointees ¢ther thanreenployed amuitants) may be shortened or waived.

If employees are bang retained in yourcompdtitive level or compditive aeg they are required
for orderly sugpenson ofageny opeaationsor they are paforming oneof the exepted activities
defined in the OMB memorandum

During thefurlough peiod, you wil bein anonduy, nonpg status and you nay notwork at
your workplace or other aternative worksite unlessand urtil recaled. Y ou will not be permitted
to work as an unpad voluntee. Any pad leave (annud, sck, court, €c.) gpproved for use during
thefurlough peiod is cancell ed.

Employees who have completed aprobaionay or trial peaiod orl year of current continuous
employment in the @mpditi ve service unde other than atemporary appointment may appel
this action to the Merit Systems Protection Board (MSPB). Employees h the exceged sewvice
who have \eterars preference may appealto MSPB if they have conpleted 1 yearof curent
continuousservicein the same or smilar postionsas the onethey now hold. Employees in the
excepted srvicewho do nothave veterans preference and who ae not srving aprobaionay or
trial period unde an initia appointment pending convesion o the mmpditi ve service may
apped to MSPB if they have completed 2 years d curent continuows sevice in the sane a
similar postionsin an Executive ageng unde other than atemporary appointment limited to 2
yeas a less.

Carea SES agppointees (except reemployed annuitants) who bdieve requirementsof 5 CFR part
359, sibpat H, orthe agenyg’'s procedures have notbeen corredly applied may aso appeal to
MSPB. Career SES appointees nay inspectthe requlations ard recads pertinert to this acton at
thefollowing location: [identify location and imes, as gppropiiate].
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If you have theright of appeal to MSPB and wish to appel this action © the MSPB, you nugt
file the gpea within 30 @enda days after the dfedive dae of your furlough, or30 dgs after
the dae of your recept of this decision notcewhicheve is later. If you wish to file an appel,
you ey obtain information éoutthe gpeals processand acopy ofthe gppeds form fromthe
MSPB welbsite athttp://www.mspb.govappeals/appedls.htm. You may wishto check MSPB’s
website for its operating status during this time. MSPB requires anappealto be filedwith the
MSPB regiond or field office serving the aeawhere your duty station wes located when the
acton was aken Based upon yourduty station, the gpropiate field officeis [identify
appropiiate regiond officel. MSPB dso dffers the option of dectronic filing at https://e-
appea.mspb.gov/ Employees have aright to representation in this matter and may be
represented by an a@torney or other pa'son oftheir choosng.

Barganing uni employees may grieve this action in accordane with the gplicable negotiated
agreament [provide dtation © negotiated agreement] or may appal to MSPB in accordan@ with
the procedures outined above butnot boh. To obin information on fling agrievane unde
the neggotiated grievance procedure, contad [name of exdusve union representative].

Note: [Unde the Board’s Octobe 2012 egulations notices must also include:

Notice ofany rightthe employeeds tofile a grievance or seek corrective action
under subchapter and Ill of 5 U.S.C. chaptet 2, including:

(1) Whether the ekcion d any applicable gievance pocedure will resut in waiver d
the employeés rightto file an appal with the Board;

(2) Whethe both an appal to the Board and a grevance may befiled on he same
matter and, f so, he dércunmstances unde which procealing with onewill predude
procealing with the other, and pecific notice that filing a gievancewill not extend the
time limit for filing an ap@al with the Board,

(3) Whether there is anyrightto request Board review of a final decision on a grevance
in accordane with § 1201.155 othis part;

(4) The dfed of anydedion unde 5 U.S.C 7121(), induding the dfed that seekng
corredive adion unde subcapers Il and lll of 5 U.S.C chaper 12 will hawe on the
employe€ s appal rights before the Board.; and

(5) Notice of anyright the anployeehasto file a conplaint with the Equal Employment
Opportunity Commisgon orto grieveallegationsof unlawful discrimination, cngstent
with the provisionsof 5 U.S.C 7121¢) and 29 &R 1614.301 and 1614.302.]
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[As sunmarized in the April 11, 2013, Ederal Register (http://www.gpo.govfdsys/pka/FR-2013-
04-11/pdf201308503.pdf an agecy mug satisfy the obligation to provide a copy of the MSFB
appeal form when issung a deision notce Providing this MSFB appel hyperlink form
electonically (https.//e-appel.mspb.goV) will ty pically satisfy the requir ement of ensuring that
enployees shjectto a cecision appgdable to MSPB will have efecive aces b the MSFB
regulationsand appal form. Howeve, if the enployeeinforms the agency that he or shelacks
Internet accessthe agercy is required to take seps  ersure that the enployee fas actual
access b the MSFB’s regulations and he appel form, induding providing the enployeewith a
hard copyof these doauments upon he anploye€ s request. ]

Attachedis the $--8, Notice b Federa EmployeeaboutUnemployment Insurance. Additiond
information éoutunamployment insurance is aval able at:
http://www.servicelocator.org/OWSL inks.asp.

We recognize the difficult financial implications of any furlough, nomatter how limited its
length. We will make evey effort to keep you nformed as additiond information regarding the
ageny funding kevel becomes aval able. If you have questions contad [contact nane, phone
nunber, and enail addresg

Deciding Official Date

| acknowedgerecept of this decision.

Employee’'s sgnaure Date

Attachmen: SF8
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